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Abstract

TheresearchisanalyzingtheeffectivenessofexistingQuotaSystem inPublicServiceofBangladesh

toensureEqualityofOpportunity.IhavedividedmywholeResearchMonographintofiveChapters.

In the veryfirstChapterIhave introduced the aims and objectives,scope,limitation and the

methodologyofthestudy.ThenIhavetriedtorevealTheQuotaSystem inBangladeshthrough

discussingtheevolutionofQuotaSystem andpresentstatus,implementingprocessandeffectof

quotasystem.

ThenabriefideahasgivenaboutEqualityofOpportunityand‘RightsbasedModel’inthefollowing

chaptersbymentioningtheirnatureandeffectonsociety,necessityandobligationofimplementing

theprinciplesarisesoutofthisconcept.

ThenI havetriedtoexaminetheexistingQuotaSystem inGovernmentServicesofBangladesh

whetheritiscompatiblewiththeprinciplesof‘RightsbasedModel’andcapableofensuringEquality

ofOpportunity.FinallytherearesomerecommendationstoensureequalityofopportunityinPublic

ServicethroughamendingexitingquotaSystem.
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ChapterOne

Introductory

1.1. Introduction:

Bangladeshisanationstatewhichisemergedinworldmapthroughahistoricstruggleof

nationalliberationin1971.Thevisionofthestrugglewastoestablishanexploitationfree

society.

Amongmanyothersexpectationofcitizensatastatewhoisgoingunderatransitional

periodofdevelopmentafterliberation‘EqualityandOpportunity’ingettingGovernmentjobis

highlyexpectedratherdemandingasafundamentalrights.ButjobseekersofBangladesh-

themostpotentialandmeritoriousgroupsarebecomefrustrateddaybydaybybeing

deprivedofgettingexpectedGovernmentjobdespitehavingenoughqualifications.

BesidesoverpopulationandscarcityofpositionsinPublicServicethedebated‘Quota

system’inGovernmentServicesinBangladeshisthekeyfactorinthisregard.

WithmanyotherlegislationofBritish-IndiaandPakistan,Quotaprovisionswereadoptedin

newlyliberatedBangladeshwhichisstillexistwithalmostsamenatureafter45yearsof

liberation.SomeAmendmentsofthisquotasystem withoutconsideringExpertReportsand

beingpoliticallymotivatedmakesthesystem complexanddiscriminatoryanddebated.

Inthisstudythelegalandsocio-economicstatus ofthissaidQuotaSystem willbe

examinedinfollowingchaptersthoughdiscussionofQuotaSystem anditshistory,Present

scenarioofthesystem andimplementingprocess,Conceptof‘EqualityofOpportunity’and

principlesof‘RightsbasedModels’.RelationshipamongEqualityofOpportunityandQuota

System.

Hopefullythestudywillrevealtheactualscenarioandabletoputrecommendationsfor

overcomethebarriersonestablishing‘EqualityofOpportunity’inGovernmentServicesin

BangladeshimposedbyexistingQuotaSystem.

1.2AimsandObjectivesofthestudy:

ThepresentstudymainlyaimstoexaminethecompatibilityofexistingQuotasystem and

EqualityofOpportunityinGovernmentServicesofBangladeshwiththeprinciplesof‘Rights

basedModel’throughevaluatingthefollowing.

 WhethertheexistingQuotaSystem isabletoensureEqualityofOpportunity?

 Todiscovertherelationbetween‘EqualityofOpportunity’and‘QuotaSystem’in

Bangladesh.

 RevealthereasonsbehindthedebatearoundQuotaSystem inBangladeshand

focusesonthesolutionsofthatproblem.

1.3Fields/ScopeoftheStudy:
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AlargenumberofResearchandNewspaperArticlehaspublishedindifferentdimension

aroundthedebateregardingexistingQuotaSystem inGovernmentServicesinBangladesh.

Stillthereascopetodoresearchwiththisdebated‘QuotaSystem’inlightof‘Rightsbased

Modelforseekinganswers.WhetheritisenablingtoensureEqualityofOpportunityinlegal

perspective?

1.4. Methodology:

Thisstudyusesmostlyfrom secondarysource.Secondarysourceincludesannualreports

published by the Public Service Commission, Reports on Administrative

Reorganization/Reform Commissionetc.Moreoverpaperspreparedbydonoragenciesand

potentialresearchershavebeenextensivelyused.SomeCabinetpapersandreportson

QuotaSystem havebeenconsulted.Apartfrom theabove,PersonnelDataSystem ofthe

officerspreserved inpublicAdministrationComputerControloftheMinistryofPublic

Administrationhasbeenused.Italsousedprimarydatabasedonpersonalexperienceand

reactionsofofficialsassociatedwiththerecruitmentprocessofthePublicSector.

1.5CoverageandLimitations:

Thepresentstudydoesnotnecessarilytakeintoconsiderationthecontextofotherservices

I.e.theservicesofconstitutionalbodies,theservicesofstatutoryorganization.Itonlylooks

atthecadreservicesoftheRepublic.Italsolooksatsomeselecteddataasexplained

hereunder.ThisstudycontainsdataofCentralSuperiorServiceofPakistan,ControlSuperior

Service,EastPakistanCivilServiceandCivilServiceofficersrecruitedafterindependenceof

Bangladesh.Furthermore,IfeelashortageofdetaildataasitisnotavailableinBPSC

websiteandnotpossibletocollectinalternativewayduetoshortageoftime.AChapter

includingopinionoftheconcernedpartiesmayenrichtheresearchwhichhasnotpossible

duetowordlimitationandtimeframe.
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ChapterTwo

QuotaSystem

2.0.Introduction:

InthischaptertheQuotaSystem inpublicservicewillberevealedthroughdiscussionof

QuotaSystem,presentQuotasinBangladeshpublicserviceandlaterfocusontheimpactof

thissystem inRightbaseperspective.

2.1.Definition:

Ingeneralsense“QuotaSystem”referstoareservationprocessforspecificcommunity

(backwardsection)toensuresomerightsorfacilitiestoupholdtheirpositionortomake

suretheirrepresentationinthatverysector.

Accordingtodictionary.com,Quotameans“Ahiringoradmissionpolicyrequiringthata

specificnumberorpercentageofminoritygroupmembersbehiredoradmitted”.1

Inlegalperspective,“aQuotaSystem,intheemploymentcontext,isahiringsystem that

givespreferencestoprotectedgroupmembers,QuotaSystem aredesignedtocorrect

adverse impact,resulting from employmentpractices thatappearneutralbuthave a

discriminatoryeffectonaprotectedgroup.”2

SoitcanbesaidthatQuotaisamechanism toservethebackwardcommunitywithsome

shortofbasicneedslikeeducation,employment,healthcarefacilitiesandsoon.

2.1.1.QuotaSystem inBangladesh:

InBangladeshperspectivethereisnospecificdefinitionofQuota.Whereasit existsin

manysocio-economicsphereofthecountry.

TheQuotaSystem inBangladeshacquireitslegalbasisfrom theArticle29(3)(a)andarticle

28(4)ofTheConstitutionofPeoplesRepublicofBangladeshwherethesearticlesempowers

thelegislativeauthoritytomakeprovisioninfavorofbackwardsectionsofcitizens,women

andchildrenforthepurposeofsecuringtheiradequaterepresentationintheserviceofthe

republic.

Providedthat,thesystem wasinitiatedtoensure‘equalityofopportunity’beforepublic

serviceasperthebasicthemeofthisarticle.Utilizingthispowerconferredbyconstitution

GovernmentsofBangladeshtimetotimemakeseveralexecutiveorderandrulesimposing

quotasystem inmanysocio-economicsphereofthecountry.Ratherothersectorsof

existingquotasystem inthisarticlethefocuswillbecenteredonthequotasystem inpublic

serviceinBangladesh.

2.2.HistoricalBackgroundofQuotasystem:

Theadministrativestructureand civilserviceSystem ofBangladeshisinherited from

Pakistan,whichwasacontinuationoftheSystem oftheBritishIndia.Forthisreasonlike

1
http://www.dictionary.com/browse/quota

2http://definitions.uslegal.com/q/quota-system/
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otheradministrativepracticeofBritishIndiaandthenPakistanQuotasystem isinheritedin

Bangladesh.

Asacontinuationofanexecutiveorderimmediatelyafter1947andafterwardsCSPand

CadreRules19543 theconstitutionof1956ofthenPakistanensureprotectionagainst

discriminationongroundofrace,religion,casteorsex,residenceorplaceofbirth.4

Initiallythesafeguardwasgivenforaterm of40yearsfrom thesaidconstitutionday,butit

hadbeencontinuedasCSPinthefollowingform givenintheChartbelow:

Chart::RecruitmentinCentralSuperiorService(CSS)5

TheQuotawasdistributedonthebasisofpopulationoftheprovincesbecauseofthe

existingdisparityamongtheprovincesofPakistaningroundofsocio-economicperspective.

Afterbeingliberatedfrom Pakistanthroughabloodyliberationwarin1971inorderto

encounterotherpressing reasonsBangladesh hasadopted Quota System through an

executiveorderin1972.

2.3.EvolutionofQuotasystem inBangladesh:

ThefirststepofreservingquotainnewlyliberatedBangladeshwasputforwardthroughthe

Interim RecruitmentPolicy,19726 inordertoensurerepresentationofthepeopleofevery

cornerofthecountryandeverysphereofsocietyinthepublicserviceandalsotoevaluate

thesacrificeandbravenessofthefreedom fighterstheycancontributewiththeirimmense

potentialandpatriotism torebuildthenewlyliberatedBangladeshwithaviewtoaddressing

freedom fighterssacrificeaswellasinvolvingthem innationbuilding30% ofthetotal

positionofthepublicserviceforthefreedom fightersand10%positionforthewaraffected

3TheCSPandCadreRules,1954commencedon01.06.1954
4Article,27oftheConstitutionoftheIslamicRepublicofPakistanof1956
5Kennedy,1987inAli2004
6BangladeshPublicServiceOrder,1972,(Orderno:Estt/RI/R-73/72-109(500),dated5thSeptember1972).
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womenwerereserved.Another40%ofthepositionwasreservedforthedistrictbasedon

theirpopulationasacontinuationofthepreviousquotasystem ofPakistan.Restofthe20%

oftotalpositionwasfilledwithmeritbasis.Aamendmenthaddonein1976byadjustingthe

reservedamountofDistrictQuotaandMeritQuota.FollowingchartsshowtheReservation

System of1972and1976.

c

Inpractice,nowaraffectedwomanwasfoundtorecruitunderthequota.Asaconsequence,

thesystem wasrearrangedin19857 abolishingwaraffectedwomanquota.Therevised

allocationwas45% formerit,30% forfreedom fighters,10% forwomen,5% fortribaland

othergeneralcandidatesofthedistricts.

7BangladeshCivilService(Age,QualificationandExaminationforDirectRecruitment)Rules,1982
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Anotherreformsinquotasystem hasdownin1997whichaddedadditionalfeatureson

1985’sformatinfreedom fightersquotathat“Ifsufficientnumberoffreedom fighterswere

notavailablethereservedpositionofthem wereearmarkedfortheirwards”8issuesof

freedom fighterswerealsowaseligibleforthereservedfreedom fightersquota.

Lastlyachangehasbeeninitiatedbyaddingadditional1% quotafortheHandicapped

peopleasperthehighcourtinstruction9andgovernmentrulesin201210.

8GovernmentofBangladesh(1997),ReportofthePayandServiceCommission,Part-1,CabinetDivision,Dhaka.
9BLASTandothersvBangladeshandothers[‘PSCDisabilityDiscrimination’Case]WritPetitionNo.2932of2010
10BPSCCircular,memono-05.00.0000.170.07.057.11-15,dated12.01.2012.
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2.4:Presentquotasystem inBangladeshPublicService:

55% oftotalpositionisreserved underquotaprovisionforseveralquotaswhichare

discussedbelow.

2.4.1:Freedom Fightersquota:

Freedom fightersquotawasinitiatedforthesakeofincludingourbravefreedom fightersin

nationbuildingprocess.Whereasafter45yearsofliberationtheirIssuesandGrandChildren

areenjoying30%quotainpublicservicewithaconsecutiveprioritybasis.

2.4.2:Womenquota:

InapplyingtheprovisionofArticle,28(4)ofBangladeshConstitutionwomenquotawas

initiatedin1985inplaceofWarAffectedWomen’squotaandstillremains10%reservation

inpublicservice.

2.4.3:Districtquota:

DistrictorRegionbasequotawashistoricallyinitiatedtoremovedisparityinsocioeconomic

level.ThoughBangladeshhasahomogenousnationbeingreducedDistrictQuotastillexists

assecondlargestpositiontogetherwithwomenquotahaving10% reservationinpublic

service.

2.4.4:Tribalquota:

TribalQuotawasfirstinitiatedin1985andstillexistshaving5%reservationinpublicservice.

2.4.5:Handicappedquota:

ConditionalQuotaof1% isreservedforthePersonswithDisabilities(PWDs)thatifthe

positionswereremainvacantofthereserved55%QuotathenthePWDswilleligibletoget

reservationof1%positionsoutofthosevacantpositions.

TheabovequotadistributionismaintainedinrecruitmentofcadresbyBPSCbutsomeother

institutionincludingBPSCitselfinrecruitingsomeotherpositionsofpublicserviceapply

quotasystem quitedifferently.

CurrentQuotaDistributionsareshowninthechartbelow
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2.4.6:BangladeshJudicialServiceCommission(BJSC):

BJSCisdedicatedinrecruitmentjudgesinBangladeshJudicialServicewhichwaspreviously

donebyBPSC asanintegratedprocessthroughBCS examination.Afterseparationof

judiciaryin2007BJSC,hasbeenformedwiththeverypurposes.ButBJSCdoesnotfollow

thetotalQuotaprovisionsofBPSCbyexcludingHandicappedQuota,furthermoreexcluding

them from sittingtheexam also.

2.4.7:Quotainpublicservice,inclass(3)&(4):

30% oftotalpositionarereservedforfreedom fighters aswellin(3) &(4)classpublic

servicebesidesotherallocatedreservationsare-10% forphysicallyHandicappedpeoples,

15%forwomen,5%fortribal,10%forAnsar/villagedefensemembersandremaining30%

forgeneralcandidateofdistrictsdistributedasperpopulationratio.

2.4.8:Quotainotherssemigovernmentandautonomousorganization:

AllNationalizeBankandFinancialOrganizationandsomeothersemi-Governmentand

autonomousinstitutionnowfollowinthelastupdatedquotaformatandensurereservation

of55%positionsforthequotaholders.

2.4.9:Implementationprocessofexistingquotasystem:

Thoughitlookssimplebutthetruefactisensuringpresentquotasystem goesundera

complexprocedure.

Firstofallallocated50%(exceptTribalQuota)reservedpositionsaredistributedamongthe

districtaccordingtotheirpopulationratio,thenprescribedpercentageofreservationsare

distributedamongstakeholdersofthequota,providedthatincaseofnonavailabilityof

freedom fighters quota to the Issues ofFreedom Fighters are entitled to enjoythe
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reservation.Furtherprovided that,ifno such enough candidatesarefound theGrand

Childrenofthefreedom fighterswillpreferredforthepositions.Ifpositionremainvacant,

afterfollowingabovestagesthenPSCcantimetotimearrangespecialBCStofulfillthose

vacantpost.Intruesenseeverytimefractionalfigurecomesindistributingprescribedquota

amongthestakeholdersinprescribedmanners.

2.4.10:Debatearoundthepresentquotasystem:

Thereisahugedebatearoundtheexistingquotasystem inandoutsideGovernment

regarding thesaid percentageof55% reservation,implementing process,necessityof

districtquotaandstatusofvacantpostduetonon-availabilityofrequiredcandidates.

TheBPSC itselfacknowledging thefact,prescribed in itsannualreport2009 & 2011

recommended bringing reformsto thesystem saying thepolicywascomplicated and

difficulttoimplement.11

Thereportssay“becauseofthecomplexquotasystem isalmostimpossibletoselectthe

rightcandidateswith100%accuracy”.12

Besides,BPSCallthe“ExpertCommissions”formedbythesuccessiveGovernmentopposed

thequotasystem.13

Inaninterview withDailyStarformercabinetsecretaryAkbarAliKhansaid“quotashould

notbeexceed50%ofGovernmentjobsandtheycannotexistforever”14

Thereisamassfrustrationoverthequotasystem amongthemillionsofjobsseekerswhich

wasburstseveraltimeseventhroughviolentdemonstration.

2.5.Conclusion:

Sothecommonquestionaroundthequotasystem inpublicserviceinBangladeshis

whetherthe system is enabled to fulfillits veryperspective ofensuring equalityof

opportunityinpublicservicebyservingspecialfacilitiestobackwardcommunity?

Beforeanalyzingthequestioninrightbasemodeltheconceptofequalityofopportunityhas

discussedinthenextchapter.

11BPSCAnnualReport,2009&2011.
12BPSCAnnualReport,2009&2011.
13

DailyStarjuly13,2013,inthearticle‘govt????PSCrecommendationbywasim binhabibandprotic
chacroborty
14DailyStarjuly13,2013,inthearticle‘govt????PSCrecommendationbywasim binhabibandprotic
chacroborty
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Chapter-Three

ConceptofEqualityofOpportunity

3.0.Introduction:

Inthischaptertheconceptof“EqualityofOpportunity”,PrincipleofNon-Discrimination,

NationalandInternationalinstrumentofensuringequalityofopportunityandtheprovisions

forthevulnerablegroupswillbediscussedconsecutively.

3.1.MeaningofEqualityofOpportunity:

Tounderstandtheconceptof‘equalityofopportunity’itisnecessarytounderstandthe

differenceofitfrom ‘equalopportunity’.Followingimagecanbestdescribethedifference

betweenequalopportunityandequalityofopportunity-

TheideaofformalequalitycanbedescribedinAristotle’svoicethat“equalitymeansthings

thosearealliedshouldbetreatedalike”15

Thisideacanbedesceibedasa‘treacherouslysimpleconcept’16

15Aristotle,3EthicaNicomachea,112-117,1131a-1131b,Ackrill,J.L.andUrmsonJ.O.(eds.),W.Ross
translation,OxfordUniversityPress,1980
16 Holtmaat,Rikki.“TheConceptofDiscrimination”,AcademyofEuropeanLaw ConferencePaper,
2004,p.2,(available at:http://www.era.int/web/en/resources/5_1095_2953_file_en.4193.pdf),last
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Theverymeaningofequalityofopportunityreferstotheopportunityofequalaccessto

employmentandothersocio-economicopportunitieswhichisensuredbymajorhuman

Rightsinstrumentandconstitutionsacrosstheworld.Subsequentlythisrightisrelatedwith

RighttoLife,whererighttolifeincludeseveryaspectofhumanlifethatisneededforhisor

hersurvivalasahumanbeingwithdignity.Dignityisaninexorablyrelatedwithhuman

development.Allotherhumanrightsisbasedonhumandignity17

A broad definition oftheterm rightto lifehasbeen given in thecaseofMohiuddin

Farooque,18

“Righttolifeisnotonlylimitedtotheprotectionoflifeandlimbsbutextendstothe

protection ofhealth and strength ofworkers,theirmeansoflivelihood,enjoymentof

pollutionfreewaterandair,barenecessariesoflife,facilitiesforeducation,developmentof

children,maternitybenefit,freemovement,maintenanceandimprovementofpublichealth

bycreatingandsustainingconditionscongenialtogoodhealthandensuringqualityoflife

consistentwithhumandignity.

SoEqualityofOpportunitymeansguaranteeofensuringrightstolivewithdignityasa

humanbeing.

3.2:PrincipleofNon-Discrimination:

Non-Discriminationingeneralsenseisthecounterpartofdiscriminationthatbroadlyrefers

toexcludeanydistinctionwhichisbasedonanygroundsuchasrace,color,sex,language,

religion,politicalorotheropinion,nationalorsocialorigin,property,birthofotherstatus.But

iftheprincipleofnon-discriminationhasmergedwithequalityofopportunitythanacritical

valuationdemandsthat“Arealldistinctionsconstitutesdiscrimination”?

Thisissummedupbytheaxiom,“peoplewhoareequalshouldbetreatedequallyandthose

whoaredifferentshouldbetreateddifferently19 becausetheresuchsituationexiststhat

distinctionmaybetreatedasnon-discriminatory.Inotherwordsitcanbetermedas“fair

discrimination”internationallaw establishescriteriafordetermining whenadistinction

amounttodiscrimination.AjudgmentbytheEuropeancourtinBelgium linguisticcase20,it

washeldthat,“Notalltypesofdifferentialtreatmentintheprovisionofrightsandfreedoms

constituteprohibiteddiscriminationundertheconvention”Inthisjudgmentthecourtset

fourthitsanalyticalschemefordeterminingwhenprohibiteddiscriminationhasoccurred:

a.Thefactsdiscloseadifferentialtreatment

accessed17thMarch,2016.

17UniversalDeclarationonHumanRights(adopted10December1948)UNGARes217A(III)(UDHR),Preamble,
InternationalCovenantonCivilandPoliticalRights(adopted16December1966,enteredintoforce23March
1976)999UNTS171,Preamble;CosseyvUK[1990]SeriesANo.184[2.7];UDHR,art22;
18MohiuddinFarooqueVs.Bangladeshandothers,48DLRHCD438.
19http://www.humanrights.is/en/human-rights-education-project/comparative-analysis-of-selected-case-law-
achpr-iachr-echr-hrc/the-right-to-equality-and-non-discrimination/concept-and-importance-of-the-principle-of-non-
discrimination
20case‘RelatingtoCertainAspectsoftheLawsontheUseofLanguagesinEducationinBelgium ,Application
Nos.1474/62,1677/62,1691/62,1769/63,1994/63,2126/64,Judgementsof23July1968)
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b.Thedistinctiondoesn’thaveanaim,thatis,ithasnoobjectivesandreasonable

justificationhavingregardtotheaim andeffectsofthemeasureunderconsideration

and

c. Thereisnoreasonableproportionalitybetweenthemeansemployedandtheaim

soughttoberealized.

Thusthedistinctionhavingaparticularaim speciallytoensureequalityinopportunity

beyond arbitrariness is considered as non-discriminatory distinction or positive

discrimination.

3.3:Impactofensuringequalityofopportunityandprincipleofnon-discriminationin

society:

Anidealsocietyissuchasocietywherepeopledon’tsufferfrom discriminationbasedon

ethnicity,race,religion,sex,etc.EqualOpportunityisastipulationthatallpeopleshouldbe

treatedsimilarlyunhamperedbyartificialbarriersorprejudicesonpreference,exceptwhen

particulardistinction can be explicitlyjustified21 byassuring equalityofopportunitya

particularsocietyornationcangainfollowingsocio-economiccharacteristics.

3.3.1.FavourableworkingEnvironment:

Itenactsafairenvironmentingettinganyworkorjobbeyondtheirethnicorsocio-economic

dissimilaritytowhichtheybelong.Peoplefrom everysphereofsocietycangettheirjob

accordingtotheirmerit.Thusitcreatesafavourableworkingenvironmentbyremoving

discriminationincaseofgettingpublicjobsorpromotionintheirjobs.

3.3.2:TransparencyandAccountability:

The decision making and implementation process ofsuch decision become more

transparentandtheconcernauthoritycomeunderaccountabilitythroughensuringequality

ofopportunity.

3.3.3:Protectionforall:

EqualityofOpportunityimposebarriertomakeanytypesofartificialandarbitraryobstacles

forthepurposeofpreventingpersonfrom applyingandachievinganyjoborpublicposition

whichtheydeserve.Inthiswayitensurestheprotectionforalllevelofsocietytoenjoytheir

righttoemployment.

3.3.4:EnsureQuality:

Throughensuringequalityofopportunityineveryjobsectorofthecountry,thejobandother

importantpublicpositionsshallbeoccupiedbythemostqualifiedpersonsanditisvery

21http://plato.stanford.edu/entries/equal-opportunity/llowing,lastaccessed17thMarch,2016
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reasonabletoexpectthatwhenthequalifiedholdstheimportantpositionsthantheyshall

actwiththeirskillfulmindandtrytheirbesttobringthehighestsuccessoftheirspecific

sectorordepartmentandinthiswaytheoveralldevelopmentofthecountrycanbeensured.

3.3.5:DistributionofWealthamongcitizensoftheState:

Thedistributionofwealthisacomparisonofthewealthofvariousmembersorgroupsina

society.Itdiffersfrom theincomedistributioninthatitlooksatthedistributionofownership

oftheassetsinasociety,ratherthanthecurrentincomeofmembersofthatsociety.Wealth

inequalitycanbedescribedastheunequaldistributionofassetswithinapopulation22.A

studybythe‘World InstituteforDevelopmentEconomics’ResearchatUnited Nations

Universityreportsthattherichest1%ofadultsaloneowned60%ofglobalassetsintheyear

2014,andthattherichest10%ofadultsaccountedfor95%oftheworldtotal.Thebottom

halfoftheworldadultpopulationowned1%ofglobalwealth.Moreover,anotherstudyfound

thattherichest2%ownmorethanhalfofglobalhouseholdassets23.Itisaclearexampleof

absenceofequalityofopportunity,ifallpeoplehavetheequalopportunityandtreatasequal

thewealthwillnotstoredinhandofonlyfew numbersofpeople.Soequalopportunityis

verymuchimportanttotheequaldistributionofwealth.

3.3.6:LawandOrderSituation:

Normallymasspeoplearerespectfultowardlaw.Butinasocietywheredisparityexists
regardingethnicityandothersocio-economicmatters,maintaininglawandordersituationin
thatsocietyisagreatchallenge.asbecausethedeprivedgroupsoftengetfuriousand
involvewiththecriminalactivity.Butifitispossibletoensureequalityofopportunitylike
othersthen he maytryto take thatopportunityto develop hiscondition.Which can
necessarilyreducetheriskofhamperinglawandordersituation?

3.3.7:Others:

Equalityofopportunitymayensuresomeotherimportantfeaturesgivenbelow.

 Ensureequaldevelopmentofallcommunities.

 Ensurewomenparticipationinallspheres.

 Ensureparticipationofallclasses.

 Helptoemergenceofvariouswelfareideasandthoughts.

 Diminishtheconceptofsuperiorityandinferiority.

 Encourageallpeopletogoforwardbyperformingtheirownduty.

3.4.InternationinstrumentensuringEqualityofOpportunity:

22ConstitutionofthePeople’sRepublicofBangladesh,Article19.

23JamesB.Davies,SusannaSandstrom,AnthonyShorrocks,andEdwardN.Wolff.“TheWorldDistributionof
HouseholdWealth”.
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ThemajorinstrumentwhichhasadaptedandpracticedinternationallytoensureEqualityof

opportunityaretabledbelow

Sl.

No.

NameoftheInstrument RelevantArticles/Provisions

1. Charterof the United Nation

Determination

Toreaffirm faithinfundamentalhuman

rights,in the dignityand worth ofthe

human person,intheequalrightsofmen

and women and ofnations large and

small”;

Article2(1),13(1)(b),55(c),76(c),

2. UniversalDeclarationofHuman

Rights(UDHR)

Article

2

Everyone is entitled to the

enjoymentof rights underthis

charterirrespectiveofrace,colour

sexetc.

Article

7

Equalityand EqualProtectionof

Law

3. InternationalCovenanton Civil

andPoliticalRights(ICCPR)

Article

2(1)

ProhibitiononDiscrimination

Article

16

Righttorecognitionasaperson

beforethelaw

Article

25

EqualityofOpportunity

Article

26

Equalitybeforelaw

4. International Covenant on

Economic,Socialand Cultural

Article1(1),2
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Rights,1966

5. ConventionontheRightsofthe

Child,1989

Article2(1),2(2),29(d)

6. ConventionontheEliminationof

All Forms of Discrimination

againstWomen,1979

Article1

7. DeclarationontheEliminationof

AllFormsofIntoleranceandof

Discrimination Based on

ReligionorBelief,1981:

Article1(1),1(2),2(2),4(2)

8. Declaration on the Rights of

Persons Belonging to National

or Ethnic, Religious and

LinguisticMinorities,1992

Article1(1),1(2),2-3,4-7

9. AfricanCharteronHumanand

Peoples’Rights,1981

Article3(1)(2),18(3)

10. African Charteron the Rights

andWelfareoftheChild,1990

Article21(1)

11. AmericanConventiononHuman

Rights,1969

Article1,8(2),24

12. Additional Protocol to the

AmericanConventiononHuman

RightsintheAreaofEconomic,

SocialandCulturalRights,1988

Article3

13. Inter-American Convention on

thePrevention,Punishment,and

EradicationofViolenceagainst

Women,1994

Article6(a)(b),7-9

14. Inter-American Convention on ArticleII,I(2)(a),Art.I(2)(b),
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theEliminationofAllFormsof

Discrimination againstPersons

withDisabilities,1916

15. EuropeanConventiononHuman

Rights,1950

Article14

16. FrameworkConventionfortheArticle1

Protectionof

NationalMinorities,1994

3.5:EqualityandNon-DiscriminationProvisionunderConstitutionofBangladesh:

SL.No. RelevantArticles Provision

1. Preamble,Para-3 Furtherpledgingthatitshallbeafundamentalaim

oftheStateto realizethrough thedemocratic

processasocialistsociety,freefrom exploitation

asocietyinwhichtheruleoflaw,fundamental

humanrightsandfreedom,equalityandjustice,

political,economicandsocial,willbesecuredfor

allcitizens.

2 Article19 EqualityofOpportunity

3. Article27 Equalitybeforelaw

4. Article28 DiscriminationonGroundsofReligionetc.

5. Article29 EqualityofOpportunityinPublicEmployment

6. Article31 EqualProtectionofLaw

3.6:VulnerablePeople:

Itisagreatnecessitytoidentifythepeoplewhoareactuallyvulnerableinordertoensure
equalityofopportunityforthem.Butno exactdefinition orstandard has setup for
identifyingthem.
According to BPSC,“backward citizen means,thebackward classesorcommunityof
citizenswho aredeclared asbackward byGovernmentthrough gadgetnotification.”24

WhereGovernmentisempoweredtoadoptsuchprovisions.Conveyedbyarticle15(4),28(4)
and29(3)(a)oftheconstitutionsofpeoplesrepublicofBangladesh.
Inarticle15(d)and 28(4)anindicationofvulnerablepeoplehasgivenreferring them

24Rule-3(1)oftheBangladeshCivilServiceRules2014.(SRO-NO-231-law/2014)
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‘backward’citizen,includingdisabled,widows,orphan,childrenandwomen,providedthat
duringdebateonArticle15in1972woundedfreedom fightersandfamilyofmartyrswas
speciallymentionedforthebenefitarisesandArticle15(d)ofthenproposedconstitutionof
Bangladesh.25

BesideconstitutionLegalAidAct-2000initsrulesprovidedsomecriteriaofvulnerable
peopleinordertoprovideLegalAid,AccordingtoRule-2ofLegalAidRules2001Following
personswillbeconsideredasvulnerablepeople-

a.Anyfreedom fighterincapableofearningorpartlyincapableorjoblessorwhose
yearlyincomeisnotmorethantaka6,000.

Note:No such freedom fighterwillbe found as because they receive monthly
remunerationoftaka10,000from Government.
b.Anypersonwhoisreceivingoldagebenefit.
c. AnyhelplessmotherwithV.G.Dcard.
d.Anywomenorchildrenwhoarevictimsofillegaltrafficking.
e. Poorwidow,anypoorwomendesertedbyherhusband
f. Anyhandicappedpersonwithearningincapability
g.Anypersonwhohasbeenconsideredbythecourtfinanciallyincapableorpoor,

accordingtoPersonwithDisabilityWelfareAct2001andHighCourtdecisionora
writpetition.26

“Physicallychallengedpeoplearebeingentitledtohavepositioninpublicserviceandto
enjoyotherfacilitiesaspertheirqualificationandforthesakeoftheirwelfare”.
Inpracticebyseveralgadgetnotification,andexecutiverulesbesideabovementioned
communityissuesandgrandchildrenoffreedom fighters.WomentribalcommunityTrans
GendercommunityisthebeneficiaryasbackwardcommunityinBangladesh.

3.7.Conclusion:
So itcan be summed up thatthere are Nationaland InternationalLegaland moral

obligationstoensureequalityofOpportunityinGovernmentservicesthroughidentifying
actualvulnerablegroups.

25বাংলাদেশগণপরিষদবিতর্কসরকারিবিবরনী,দ্বিতীয়খন্ড,১৯৭২পষৃ্টা-৪৭০
26BLASTandothersvBangladeshandothers[‘PSCDisabilityDiscrimination’Case]WritPetitionNo.2932of
2010.
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Chapter-Four
RelationbetweenEqualityofopportunityinPublicServiceandQuota

System inBangladesh

4.0.Introduction:

AsbecauseQuotasystem inBangladeshpublicservicewasinitiatedwithavisiontoensure

EqualityofOpportunityconveyedconstitutionalsprit.27

HereinthischapterinRightbaseApproachitwillbeexamined.WhethertheQuotasystem is

abletoensureequalityofopportunityinpublicservice?

4.1.DefinitionofRightbasedopportunity:

ThereisnoUniversalDefinitionofRightbasedApproach.DifferentscholarsandNGOshave

definedtheterm differently.KeepingInmindthesaidtopicafewofthem arequotedbelow:

“ArightbasedApproachdeliberatelyandexplicitlyfocusonpeopleachievingtheminimum

conditionsforlivingwithdignity.Itdoessobyexposingtherootcauseofvulnerabilityand

marginalizationandexpandingtherangeofresponses.Itempowerspeopletoclaim and

exercisetheirrightsandfulfilltheirresponsibilities.ARights-basedapproachrecognizes

poorpeopleashavinginherentrightsessentialtolivelihoodsecurity-rightsthatarevalidated

byinternationalstandardsandlaws.”28

“A Rightsbasedapproachtodevelopmentdescribessituationsnotsimplyintermsof

humanneedsondevelopmentalrequirements,butintermsofsociety’sobligations,to

respondtotheinalienablerightsofindividuals,empowerspeople,todemandjustice,asa

right,notas a charity,and gives Communities a normalbasis from which to claim

internationalassistancewhenneeded.”29

In2003UNworkedtoadoptacommonunderstandingofarightbasedapproachandsix

main principles were given preference .The following basic principles,Universality,

Accountability,Participation,IndivisibilityandNon-Discriminationform thebasisforactionin

arightsbasedapproach.

NowItrytoexamineourexistingQuotaSystem basedontheabovementionedprinciplesof

RightBasedApproach.

4.2.Freedom FighterQuota:

PreviouslyFreedom FighterQuotaisdiscussedinchapter2.4.1hereacomprehensive

discussion will held regarding Universality, Accountability, Participation and Non-

discriminatoryfactorsofFreedom FightersQuota byanswering following hypothetical

Questions.

27
PreambleandArticle29oftheconstitutionofpeoplesrepublicofBangladesh.

28CARE2000:38)IDSWorkingPaper234,Whatisthe“rights-basedapproach”allabout?
29‘Whatisthe“rights-basedapproach”allabout?”,UNSecretary-General1998):IDSWorkingPaper,Pg.234.
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4.2.1.WhethertheQuotaprovisionsforFreedom FightersisUniversal?

Reservationofpositionsinpublicserviceiscommoninmostofthecountries,especiallyin

developingcountrylikeBangladesh.ButNoothercountrywhohasliberatedthrougha

bloodywar,reserved positionsinpublicservicefortheirFreedom Fightersingeneral,

consideringthem asvulnerableorbackwardgroups.SointestofUniversality‘Freedom

Fighters’failsto pass.Moreoverincluding offspring and Grand Children’sofFreedom

FightersasbeneficiaryofthisQuotamaketheSystem Unique.

4.2.2.Whetherthe Freedom Fighters Quota in Bangladesh Public Service is
compatiblewiththePrinciple‘ParticipationandInclusion’ofrightbasedapproach:

AccordingtotheUnitedNationsDeclarationontheRighttoDevelopment‘Participation
should be active,free and meaningful’.30 The declaration also emphasizesin the fair
distributionofthebenefitsresultingfrom theprocess.
The Freedom Fighters Quota in Bangladesh Public Service was initiated to ensure
Participation ofourbravefreedom fighterswith theirpatrioticspritin nation building
process.Butthefollowingtablerevealstheactualscenario.
Table:Candidatesbelongtofreedom fighterscategory:31

Year Quota reserved for

freedom fighter

Actualavailability(in

number)

Actualavailability(in

percentage)

1982 30% 7 7.4%

1983 30% 3 13.4%

1984 30% 8 7.4%

1985 30% 5 4.8%

1986 30% 1 1.3%

1989-1990 30% 1 .08%

Withtheabovesituationandconsequencesoftheprovisionofkeepingvacantofthe

reservedpositionseriouslyhamperedothersrighttoparticipation.Lateronoffspringand

grandchildrenoffreedom fighterswereincludedinthebeneficiarylistoffreedom fighters

quotaincaseofnon-availabilityoffreedom fighters,whichraisequestionhow theyare

competenttodeservedthesaidquota?

Thoughthegraphofavailabilityinfreedom fighterquotahasincreasedafterinclusionof
offspringandgrandchildrenoffreedom fighterinthequotabutduetocarryforwardvacant
reservedpositionandimplementingQuotasystem from preliminarystage32 willexcludea
hugenumberofgeneralcandidatesfrom theraceinverybeginningstage.

30ARights-BasedApproachtoDevelopmentbyInterAction,availableat<www.interaction.org>,lastaccessed
18thMarch,2016.
31BPSCAnnualReport,1990&1991.
32BPSCAnnualReport,2015
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4.2.3.Whethertheexisting“freedom fighterquota”incompatiblewiththeprincipleof
non-discrimination:
Inchapter3.2theprincipleofnondiscriminationhasdiscussed,wheresomestandardshave

setbytheEuropeanCourt33totestanytreatmentwhetheritisnon-discriminatoryornot?

Firstly,thoughthequotaforthefreedom fighterswasinitiatedwithanaim todeveloptheir

lifestandardandtorecognizetheirsacrificeandpatriotism,atpresent,after45yearsof

liberationitlosesitsveryperspective.

Secondly,theratioofactualavailabilityagainst reserve positionsunderfreedom fighters

quotashowsthat30%reservationinthissectionistoobigthanreality.

Thirdly,carry forward vacantpositions underfreedom fighters quota and proposed

implementationofquotafrom preliminarystageisseriouslyagainsttheprincipalofnon-

discrimination.

Finally,in a corruption prone third world countrylike Bangladesh-Identification ofreal

freedom fightersandtransparentdistributionofreservedpositionsamongthem isstillafar

reality.Infacttherealityisafter45yearsofindependencewearestillconfusedaboutthe

definitionoffreedom fighterandtheiragelimit.

4.2.4Whetherthefreedom fighterscanbeconsideredasvulnerableperson:How
prestigiousitisconsideringallfreedom fightersandtheirsheirsasvulnerable
person?

ThecontinuationofsaidQuotasystem atahugemargininpublicserviceuptotheirsecond
generationforaindefinitetimegivebirthtothatquestion.
Inquestionoflaw,ourfreedom fightersbynomeansconsideredasvulnerablepeopleas
theygetmonthlyremunerationandallofthem arenotfrom backwardclass,thereisno
directprovisionsregardingfreedom fightersQuotainourconstitution,evennomentioning
ofsuchmatterinthedebateonconstitution-1972.34

Ontheotherhand,practicallythehonorofourbravefreedom fightershasbeenhampered
duetodeprivationofmasspeople,especiallymillionsofjobseekerandtheirfamilyas
consequencesoffreedom fightersQuotaatalargescale.

4.2.5 Whetherrepresentationfrom freedom fightersaswellastheirwardsare
actuallybeenfilledupbythetruefreedom fightersontheirwards?

Thistypeofunpleasantandembracingquestionexistsbecausefactisthatalargenumber
offakefreedom fightershavebeenidentifiedandsackedfrom publicservice.Anotherreality

33case‘RelatingtoCertainAspectsoftheLawsontheUseofLanguagesinEducationinBelgium ,Application
Nos.1474/62,1677/62,1691/62,1769/63,1994/63,2126/64,Judgmentsof23July1968)
34বাংলাদেশগণপরিষদবিতর্কসরকারিবিবরনী,দ্বিতীয়খন্ড,১৯৭২পষৃ্টা-৪৭০



30

isthatstillwehavenothaveacompleteandaccuratelistoffreedom fightersthough45
yearshavealreadypassedafterliberation.Mostunfortunatethingsmaybethedefinitionof
freedom fightersisstillquestioned.Insuchasituationinacorruptionpronethirdworld
countrylikeBangladeshwecannotsayconfidentlythatallthefreedom fightersandtheir
heirsarereal.

4.2.6Whetherquotasystem iscompatiblewiththespiritofourgreatliberationwar:

Thespiritofliberationwarisnarratedinthe3rdparagraphofpreambleoftheConstitutionat
PeoplesRepublicofBangladesh,“pledgingthatitshallbeafundamentalaim ofthestateto
realizethroughthedemocraticprocessasocialistsocietyfreefrom exploitationasocietyin
whichtheruleoflaw fundamentalhumanrightandfreedom,equalityandjustice,political,
economicandsocialwillbesecuredforallcitizens.”Rationalityatinitiationfreedom fighter
quotainordertorewardingtheirbravenessandsupportingfamilymembersatourmartyrsis
neverbeen questioned.Butdespite ofabolishing the quota gradually as perthe
recommendationofPSC35 in1997ithasbeenextendeduptograndchildrenoffreedom
fightersforaindefinitetime.Furtherstepshavebeentakentocarryforwardthevacant
positionincaseofnon-availabilityandimplementingthequotafrom thepreliminarystage.
Thesestepsmakethequotaoffreedom fightersquestionedinagroundthatwhetheritis
compatiblewiththespiritofourliberationwarinestablishinganon-discriminatorysociety?

4.3DistrictQuota:

InordertoremovedisparityinthenPakistanthedistrictorregionbasequotawasfirst
initiatedimmediatelyafter1947whichgotconstitutionalatrecognitionin1956.Itwas
continuedinBangladeshamounting40%oftotalposition.Thoughatpresentthefigurehas
reducedat10%butintruesenseall50%outof55%reservedpositionaredistributedamong
thedistrictproportionatelyaccordingtothepopulation.
Heretherationalityofdistrictquotaanddistrictbasedimplementationprocesswillbe
examinedaccordingtoprincipalofrightbasedapproach.

4.3.1Whetherthe‘DistrictQuota’isuniversal:

ExceptSAARCcountriesthereservationsystem inpublicservicebasedon‘regionordistrict’
israre.InPakistan92.5%ofpositionsaredistributedamongsixprovinces36wheredisparity
exists in large scale among those province regarding ethnicityand socio-economic
condition.SriLankadistributedpositionsequivalenttopopulationratioratherreservingany
position37i.eifanydistricthave15%oftotalpopulationthanthecandidatesofthatdistrict
deserve15%oftotalpositions.
InNepal4% ofpositionshavebeenreservedforrural/Backwardplaces.38 Ratherawide
application.
Thereareno reservationbasedonregioninIndiaCentrallyexceptKashmirbutevery
provincereservedacertainpercentageofpositionsfortheirownprovincialcandidates.39

SoitisclearthatnoothercountryexceptBangladeshhavesuchcompleximplementable
reservationregardingRegion/District.

35GovernmentofBangladesh(1997),ReportofthePayandServiceCommission,Part-1,CabinetDivision,Dhaka.
36https://en.m.wikipedia.org/wiki/Quota_System_in_Pakistani
37http://thakshana.nsf.ac.lk/slstic/NA-284/NA-284.pdf
38http://www.moga.gov.np/main/images/pdf/Inclusion%20in%20Civil%20Service%20
-%20Issues%20and%20Initiatives.pdf
39https://en.m.wikipedia.org/wiki/Reservation_in_India
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4.3.2Whetherthedistrictsthatareconsideredbackwardaregettingproportionate
representation?

Inaninterview withdailystar40formencabinetSecretaryandadvisorofformercaretaker
governmentsaid,“DistrictQuotaforpublicservicewasintroducedwhenthecountryhadjust
17or19districts.ButthisQuotacreatesproblem nowthatthecountryhas64districts.”
TojustifythenatureofproblemscreatedbyDistrictQuotathefollowingtablewillhelpus.
Table:TheDistributionofDistrictQuota41

NameofDistrict Requiredpercentage Positionamongall

Dhaka 5.59 1stbiggest

Chittagong 5.22 2ndBiggest

Comilla 3.87 3rdBiggest

Mymensing 3.65 4thBiggest

Bogra 2.45 5thBiggest

Bandarban 0.22 1stlowest

Khangracharri 0.33 2ndLowest

Rangamati 0.38 3rdLowest

Meherpur 0.46 4thLowest

Norail 0.62 5thLowest

From theabovetableitisfoundthatthepeoplefrom DhakadistrictgetthehighestQuota
facilitywhileBandarbanisthelowest,butinpracticeasbecauseDhakaisthecapitalof
BangladeshalmostallpartofDhakadistrictiscoveredbytwocitycorporationandall
administrativeandeconomicactivityofBangladeshisDhakacentered,peopleofthisdistrict
enjoyshighestfacilityofeducationandothergovernmentandnon-governmentservicewhile
interm ofGeographiclocation,ResidenceofEthnicMinoritiesandBriarsimposedbyCHT
Act.42

PeopleofCHTenjoylowestopportunityofeducationandothergovernmentservice.Sohow
itisequitableornon-discriminatorytodistributereservedpositionsamongdistrictinsucha
way?

4.3.3WhetherthepersonwhoisgettingtheQuotafacilityfrom thebackwardDistrict
iscomingfrom apoorfamilyorisfrom awellofffamily.

MaybetheanswerofthisquestionisunknowntoBPSCaswellasgovernmentbecauseto
distributethepositionamongprescribeddistrictisaimpossibletasktoBPSC.Where
identifyingactualbackwardcommunityisaremotedream.Recognizingthisfactthepublic

40DailyStar,July13,2013.
41ComputerCenter,MinistryofPublicAdministration.
42ChittagongHillTractsLandDisputeResolutionCommission(Amendment)Act2016
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servicecommissionadmittedinitsannualreport2015that,“itishumanlyimpossibleto
flawlesslysolvethemulti-dimensionalequationsregardingthecadrechoicesofcandidates,
aswellasthenumericalQuotalimitsimposetodistricts/Divisionwithinthegiventime.”
InacorruptionpronecountrylikeBangladeshsuchacomplexandhazysystem inrecruiting
theimportantmostpositionsofthestateservicemotivatescorruptionduringimplementing
theprocess.ThustherecruitmentofactualvulnerablepersonundertheSaidquotaprovision
becomesmoredifficult.

4.4Womanquota:

Thereisnoquestionabouttherationalityandlegitimacyofinitiatingwomenquotaas

becauseitisdirectlyinstructedbytheconstitution43andalsorecommendedbyinternational

declarationandtreatyandnationalpolicy.

Furthermoreinalmostallcountrieswomenquotaisrecognizedinpublicservice.For

exampleastatistichasbeengiveninthetablebelow.

Name of

country

Nepa

l

Pakista

n

India USA UK German

y

Japan Canad

a

Reserved

Percentag

e

33% 10% Defined by

the

provincial

Governmen

t

Affirmativ

eAction

A.A A.A A.A A.A

InsouthAsiacountriestrendofspecificreservationhasseeni.e.Nepalreserved33%44,

Pakistan10%45andIndiaalsoreservepositionforwomanwhicharedefinebytheprovincial

Governmentwithinalimit46.IndevelopedcountrieslikeJapan,UK,Canada,USA,thisterm is

usedas‘AffirmativeAction’whichtendstoemphasizenotspecificquotasbutrather

‘targetedgoals’toaddresspastdiscriminationinaparticularinstitutiononinbroader

societythrough‘goodfaitheffortstoidentifyselectandtrainpotentiallyqualifiedminorities

andwoman”47

Soitcanbesaidthatthequotaprovisionforwomaniscompatiblewiththeprincipal

Universalityofrightbasedapproach.

4.4.1 Whethertheallocated quotainpublicserviceisfunctioning asatoolof

removingdiscriminationtowardswoman?

Forthepotentialdevelopmentofacountrytheparticipationofwomeninallsphereofstates

fileisveryimportant48 WecansayinthevoiceofournationalpoetKaziNazrulIslam ,

“womendidhalfofthetaskinallofthegreatestachievementinhumansociety.”

43Article28(4)oftheConstitutionofPeoplesRepublicofBangladesh.
44

http://www.moga.gov.np/main/images/pdf/Inclusion%20in%20Civil%20Service%20
-%20Issues%20and%20Initiatives.pdf
45https://en.m.wikipedia.org/wiki/Quota_System_in_Pakistani
46https://en.m.wikipedia.org/wiki/Reservation_in_India
47https://en.m.wikipedia.org/wiki/Affirmative_action_in_the_United_States
48http://www.unwomen.org/what-we-do/leadership-and-political-participationlastaccessed20thMarch,2016.
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Althoughparticipationofwomeninworkforceisincreasingbutthepaceisnotsatisfactory.

Followingtablecontainsstatisticssupportingthisfact

Table:distributioncadreofficersworkingindecisionmakingpost49

Rank

BCSOfficers Total Femalepercentage

Male Female

Secretary 52 2 54 3.85

AdditionalSecretary 162 13 175 7.43

JointSecretary 395 35 435 8.14

DeputySecretary 1245 169 1414 11.95

Abovetableshowsatraditionalpicturebutifweanalyzetheparticipationandsuccessrate

inSecondaryandHigherSecondarySchoolCertificateexamsitrevealsthatinrecentyears

femalestudentsaremoresuccessfulthanmalestudentbuttheyarenotseeninthefinal

raceasbecausestilltheyarebetterconsideredashousewife,Stepshavetobetakenfor

usingthesepotentialsinnationbuildingprocess.Whichcouldbebestpossiblebyextended

currentquotaprovisionforthem,thusdiscriminationtowardsthem mightbereducedabit?

4.4.2.Whethertheselectedwomenincivilserviceunderquotaprovisionarefrom

educatedandprivilegedfamily?

Besidesre-thinkingaboutthequotafigureallocatedforwomen,itwillalsobetakeninto

considerationwhetherthecandidatearefrom wellofffamilyornot?

Becauseinoursocietyacleardistinctionexistregardingthinkingandtreatmentprocess

aroundwomenbetweeneducatedwellofffamilyandtypicallowermiddleclassfamily.Soa

femalebornandgrownupinamodernfamilywithallsupportandfacilityandafemaleborn

andgrownupinapoorfamilyinruralareabeingeducatedbystrugglecannotbetreated

equallyinquestionofgettinganyprivileges.

Withoutsuchamechanism offilteringactualvulnerablewomentheexistingormodified

quotaforwomencouldnotbeconsideredasparticipatoryandNon-discriminatory.

4.5.TribalQuota:

TribesorEthnicMinoritycommunityareconsideredasbackwardcommunityallaroundthe

worldastheylivesinremoveareaandlovetoleadtheirtraditionallife,Theylookbehind

from modern education and developmentactivity.Butthings are changing – Ethnic

minoritiesatpresentcomeforwardtotakepropereducationandwantstoparticipateinthe

mainwork-force.ThoughourconstitutionalprovisionunderArticle29(3)(a)readwith

49MinistryofPublicAdministration,2007,2008and2009.49
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Article29istomakespecialprovisiontofacilitatebackwardcommunitybeyondreligion,

race,caste,sexorplaceofbirthbutweneed14yearsafterliberationtofacilitatethe

backwardtribalcommunitywith5%reservationofpositioninpublicservice.

Reservationpositionsinpublicserviceforethnicminoritiesinmostofthecountriesare

widelyrecognize,Followingtableshowsdatasupportingthisstatement-

Table:Quotareservedforethnicminoritiesindifferentcountries
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Name of

country

Nepal50 Pakistan51 Canada52 Japan53 China54 USA55 India56

Reserved

Percentage

27% 4% 6%-45% 5% 8% Termed as

affirmative

action

without

specifying

figure

Within alimit

oftotalquota

49.2%

provincial

Govt

determinethe

figure

SotheQuotaforethnicminorityortribalcommunityiscompatiblewiththeprincipleof

UniversalityofRightbasedApproach.

4.5.1WhethertheTribalQuotabeingfilledbytheallTribesProportionatetothe

particularTribesPopulationsizetothetotalTribalPopulation:

Thereare48TribalcommunityinBangladeshhaving15,44,141populationinNumber.57

Mostofthem livesinCHT,Mymansingh,Netrokona,RajshahiandSylhetDistrict.Thesocio

economicconditionsofthesetribalcommunitiesarenotsame.Amongthem Chakmasare

wellaheadintermsofhumandevelopmentindexcomparedtoothertribalpopulations.Due

toaveragedistributionoftribalQuotathisparticulartribeismostlybenefited,Accordingto

AmartyaSen‘Itisapoorsubstitute.’

MoreoverbecauseofaveragedistributionitfailstocomplywiththeRightBasedApproach

principle‘Participationandinclusion’,asbecausewithoutproperassessmentofeachtribe’s

socio-economicconditionsandpopulationallottedpositionsaredistributedonaverage.

4.5.2WhethertheallottedpercentageforTribalcommunityisadequate?

Thoughallotmentis5%oftotalpositionsbutduetoimplementationcomplexitythenumber

ofactualrecruitmentiscurtailedeventhoughtheirperformanceisbetterthanotherquota

candidates.Ithappensbecauseduringquotaimplementationfirstlyallottedquotasare

distributedamongthedistrictsaccordingtotheirpopulationwhereCHTdistrictsgetlowest

priority;asaresultmostofthetribalcommunitylivesinCHTdistrictsarethesuffererbythe

process.

50
http://www.moga.gov.np/main/images/pdf/Inclusion%20in%20Civil%20Service%20

-%20Issues%20and%20Initiatives.pdf
51https://en.m.wikipedia.org/wiki/Quota_System_in_Pakistani
52https://www.quora.com/Which-countries-other-than-India-have-caste-based-reservation-systems
53https://www.quora.com/Which-countries-other-than-India-have-caste-based-reservation-systems
54https://www.quora.com/Which-countries-other-than-India-have-caste-based-reservation-systems
55https://en.m.wikipedia.org/wiki/Affirmative_action_in_the_United_States
56https://en.m.wikipedia.org/wiki/Reservation_in_India

57আদিবাসীজনগোষ্ঠী(পঞ্চমখন্ড)বাংলাদেশএশিয়াটিকসোসাইটি
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Soimpactofdistrictquotaandimplementationprocessofexistingquotasystem isnot

compatiblewiththeprinciple‘Non-Discrimination’ofrightbasedapproachandthusitfailsto

ensureequalityofopportunityforthetribalcommunityinBangladesh.

4.6HandicappedQuota:

PhysicallyChallengedPeopleandThirdGenderCommunityarebeingserved1percent

reservationofvacantpositionafterfulfillingotherquotasincaseofNon-Availability.

Althoughinanyconsiderationthesecommunitiesareconsideredasmostvulnerableby

Nationaland InternationalGovernmentbuttheyare discriminated in allsectorssince

emergence of Bangladesh.Following facts reveals the actualstatus of physically

handicapped person in securing position in public service and ensuring equality of

opportunity.

FirstlyInmostofthecountryratherBangladeshanotableportionofpositionsarereserved

forthepersonswithdisabilitiesbutinBangladesh-

 before1985in(3rd)and(4th)classjob,

 before2010in1stand2ndclassjoband

 StillinpostofAssistantJudgetheyarenotallowedtositfortheexam havingproper

educationalQualification.

In1985,10%quotawasallocatedin3rdand4thclassjobforthepersonswithdisabilities,in

2012throughacircularbearingmemono-05.00.0000.170.07.957.11-15dated-12/1/2012

decidedtopreserveaquotaof1percentin1st and2nd classgovernmentservicesin

governmentoffices,Autonomous/semi-Autonomous bodies and differentCorporations

includingBCScadres.Providedthatthe1%QuotaofPWDswillbeaccommodatedonlyin

thoseplaceswhereinotherquotaswouldnotbefilledup”.Unfortunatelyimplementing

thesecircularsomeapplicantshadtofileawritpetition.58In34thBCSonly3person was

recruitedQuotaoftotal2159positionsandnopersonwasrecruitedinnon-cadre1stclass

and2ndclassposition,whichprovesthescenarioofthatsocalledreservedquota.Despite

thiscircularprovisionundersection6(2)ofDisabilitywelfareAct-2001andschedule‘cha’of

thesaidActandFundamentalRightsconferredbyArticle-27,29and40theBangladesh

JudicialServiceCommissiondenyingtoallow personwithdisabilitytoapplyforthepost

‘AssistantJudge’recruitedbythem,thoughthereisexamplesinUSAandUKofbecoming

HighCourtDivisionJudgebyaBlindPerson.59

Secondly,OntheotherhandthirdgendercommunityarethefreshcitizensofBangladeshas

theyarerecognizeascitizenbyenlistedasVoterafter45yearsofliberationTheyarefar

awayfrom theraceofachievingacivilserviceposition.

TheprovisionsandtreatmenttowardsPWDsisverymuchinconsistentwiththeprincipleof

equalityofopportunity.Actuallylegislativeandexecutiveauthorityconsidertakinganystep

forthebenefitofPWDsascharityratherrecognizetheirconstitutionalRightandRightto

58BLASTandothersvBangladeshandothers[‘PSCDisabilityDiscrimination’Case]WritPetitionNo.2932of
2010
59https://login.thetimes.co.uk/?gotoUrl=http%3A%2F%2Fwww.thetimes.co.uk%2Ftto%2Fopinion%2Fobituaries%2
F
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Livewithdignity.Theythinkthatthesepersonsaresuitablefor3rdand4thclassjobwithout

consideringtheiracademicqualification,soitcanbeconcludedthatphysicallyHandicapped

quotaisfruitlessandnotcompatiblewiththeprinciplesofRightbasedApproachthusinno

wayitisabletoensureequalityofopportunityinpublicserviceforthepersonswith

Disability.

4.7OverallEvaluationofquotasystem:

From theabovediscussioninthischapterwecanidentifyfollowingcharacteristicsof

existingquotasystem inCivilServiceofBangladesh.

a.PercentageofFreedom FighterQuotaistoolarge

b.ContinuationofFreedom FighterQuotaisquestioned

c. ExtensionofFreedom FighterQuotauptotheirgrandchildrenisinconsistentwith

theprincipleofNon-Discrimination.

d.Earmarkedthesequotawithwardandcarryforwardofvacantpositionincaseofnon

availabilitymakestheprocesscomplexanddiscriminatory,

e. Proposed implementation ofQuota from preliminarystagewillexcludegeneral

candidatesfrom verybeginningandphysicalHandicappedpeopletogetanyposition

becausenovacancywillcreateincaseofnon-availability.

f. Districtquotaisseemsun-necessaryaspresentsocio-economicconditionofthe

state where ithas made the whole recruitmentprocess complex and create

discriminationamongurbanandruralcandidates.

g.Womenquotaislittleinadequateastheyarestillbackwardinmanysector

h.Tribalquotaisinadequateastheirsocio-economiccondition and proportionate

distributionofallottedpositionisnecessaryamongalltribal.

i. 1% quotaforphysicallyhandicappedpersonsisavagueterm asitisnotdirect

reservationratherconditional,surprisinglyandunfortunatelytheyhavenothadthe

opportunitytoevenapplyinallpublicserviceforwhichtheyarecompatiblei.e.BJSC

yet.Provisionsand TreatmenttowardsPWD isverymuch discriminatoryand

inconsistentinensuringequalityofopportunity.

4.8.Statusofthelargestportionwhoarerecruitedinpublicserviceonbasisat

merit:

ThereisnoothercountryratherBangladeshandPakistanwheremorethan50%positionsin

publicservicearebeingreserved.Ourspritofliberationwarnarratedinthe3rdparagraphof

thepreambleofourconstitutionistoestablishanexploitationfreesociety.Butthesaid

quota system is very much inconsistence with the principles ofnon-discrimination,

Participationandinclusionuniversalityandaccountabilityasstatisticsshown-60

InthefiveBCSexam from 2005-2012,PSC recommendedappointing3,179successful

60
BPSCAnnualReport,2005-2015.
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candidatestothepostsof15class-1GeneralCadresoutofthem ,1493werepickedon

meritand1686from differentquotas.61

Thissituationforthemeritbasedcandidateswillbeworstitasperrecommendationin

BPSCmaintainedfrom preliminarystage.

“Jobseekers,too,onmanyoccasionshaveprotestedthesystem callingitdiscriminatory.

Theyobservemanytalented candidatesfallto jointhecivilservicedueto thequota

provision.”62

4.9.Conclusion:

SobynomeansexistingquotaprovisionsincivilserviceofBangladeshiscompatiblewith

the principles ofrightbased approach and able to ensure equalityofOpportunityin

GovernmentServicesinBangladesh.

61BPSCAnnualReport,2015.
62DailyStar,July13,2013.
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Chapter-Five

RecommendationsandConclusion

5.1.Recommendation:

a.Intotal,themaximum amountofreservationmustnotexceed50%oftotalposition.

b.TheprovisionsofDistrictQuotashouldberevisedandcanonlybepreservedforthe

backwardpheniferaldistrictswitharedueulfigure.

c. Theimplementingprocessbyearmarkedthe‘Freedom Fighter’and‘WomenQuota’

shouldbeabolished.

d.A timeframeshould fixed regarding extinction ofFreedom FighterQuota.The

quantityandprovisionofextendingtheareaofthequotauptoGrandChildrenof

Freedom Fightersshouldberevised.

e. WomenandTribalQuotashouldbedistributedamongtruequotaproportionateto

thepopulationandsocioeconomicConditionofthetribes.Theportionofreservation

ofthisquotacanbeincreasedabit.

f. Increased directportion ofreservation should be ensured forthe Physically

HandicappedCommunityOpportunityofParticipationinallsuitablePublicServices

havetoensureasafundamentalRightsforPWDs.

g.InclusionofreservationforthepeopleofformerEnclavesandClimateRefugeesis

recommended.

5.2.Conclusion:

InconclusionitcanbesaidthatbynomeanstheexistingQuotaSystem inGovernment

Servicesisabletoensure‘EqualityofOpportunityandCompatiblewiththeprinciplesof

Rights-basedModel.Asconsequencesouradministrativepositionsarecontinuouslyfilled

upwiththebackbencherswhichmeritoriousguysfindtheircareerinprivatesectorsor

outsidecountry.Someofthem oftenbecomefrustratedbythisdeprivationandcommit

suicideandinvolvewithanti-socialactivities.

Sotoutilizethebestbrainsinnationbuildingprocessandestablishaexploitationfree

societyasperthespiritofourLiberationWaraswellasensure‘EqualityofOpportunityin

GovernmentServicesthecurrentQuotaSystem shouldberevisedimmediately.
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